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RECENT AMERICAN DECISIONS, 

Supreme Court of Pennsylvania. 
RENICK v. BOYD. 

Replevin will not lie at the common law by one out of possession of the realty 
against one in adverse possession under a claim of title for the recovery of chattels 
which have become such by severance from the realty. 

Where a statute authorizes a recovery in replevin for timber, lumber, coal "or 
other property " severed from the realty, notwithstanding that the title to the land 
is in dispute, the words " other property" must be construed to mean other property 
ejusdem generis and do not include growing crops. 

Writs of error to the Court of Common Pleas of Chester 
county. 

Two actions of replevin by J. Renick against J. Boyd to recover 
certain hay, oats and corn. Pleas, non cepit and property. 

On the trial, before Clayton, P. J., the following facts appeared : 
The plaintiff had bought from the administrator of one Correy, 
certain land in Franklin township, Chester county, of which 
defendant was in the actual possession. Defendant claimed the 
land as his own, and refused to give it up. Renick subsequently 
took actual possession of a part of the farm, and planted and 
farmed it for a few months, but was forcibly dispossessed by defend- 
ant, who proceeded to harvest the crops. These actions were then 
brought to recover the crops which had been harvested. Mean- 
while, an ejectment for the land in question had been brought by 
Renick against Boyd, and was pending at the trial of the replevin 
suits in the court below. 

The court charged the jury, inter alia, as follows : " Under tbe 
evidence it clearly appears that at the time the grass, oats and 
corn were cut and harvested, the defendant was in actual, adverse 
possession of the land in dispute, by virtue of a claim of title; 
and, according to law, an action for replevin will not lie, under 
such circumstances, for the growing crops and products of 
land. * * * 

"The defendant being in possession under a claim of right 
when the grass, oats and corn in dispute were cut and harvested, the 
plaintiff's remedy is in an action for damages. He cannot recover 
the thing itself, and your verdict should, therefore, be for the 
defendant in both cases." 

Verdicts for defendants and judgments thereon. Plaintiff took 
these writs, assigning for error the charge of the court. 
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William M. Rays and A. P. Beid, for plaintiff in error. 

0. R. Pennypacker and J. J. Gheen, for defendant in error. 

The opinion of the court was delivered by 

Green, J. — These were two actions of replevin brought to 
recover certain hay, oats and corn, after the same had been har- 
vested, upon land of which the defendant was in the actual and 
adverse possession both before and at the time the crops were 
gathered. The plaintiff had brought an action of ejectment against 
the defendant to recover possession of the land, and this action was 
pending at the time the crops in question were severed from the 
freehold. The plaintiff claims that he is entitled to recover in this 
action under the provisions of the Act of May 15th 1871, P. L. 
268. That act is as follows : " In all actions of replevin now 
pending or hereafter brought to recover timber, lumber, coal or 
other property severed from the realty, the plaintiff shall be 
entitled to recover, notwithstanding the fact that the title to the 
land from which said property was severed may be in dispute. 
Provided said plaintiff shows title in himself at the time of sever- 
ance." 

The learned judge of the court below held that this act was not 
intended to apply to the case of growing crops severed by the per- 
son in possession under claim of title to the land on which the 
crops were grown. In this opinion we concur. Prior to the pas- 
sage of the act in question, it had always been held that replevin 
would not lie by one out of possession to recover against one in 
possession and claiming title, for any kind of chattels which had 
become such by severance from the freehold, of which they had 
previously formed a part. Thus, in Brown v. Caldwell, 10 S. & R. 
114, it was held, that replevin does not lie by one not in the actual 
exclusive possession of land, whatever title he may claim, against 
one who is in the actual, visible, notorious, exclusive possession 
and occupation thereof, claiming the right for slates taken out of a 
quarry on the land. 

In Powell v. Smith, 2 Watts 126, in the application of the 
same doctrine, we held that replevin would not lie to recover fix- 
tures separated and removed from a mill. On page 127, Gibson, 
C. J., said : " The principle which is to govern this case was settled 
in Mather v. Trinity Church, 3 S. & R. 509 ; Baker v. Howell, 
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6 Id. 476, and Brown v. Caldwell, 10 Id. 114, in -which it was 
determined, on principle and authority, that the right of property 
in a chattel which has become such by severance from the freehold 
cannot be determined in a transitory action by the trial of the title 
to the freehold, because the title to land might otherwise be tried 
out of the county. 

" An action of trover or replevin for such a chattel, therefore, does 
not lie by a plaintiff out of possession. * * * Independent of this 
technical inhibitory principle, which, however, is decisive, it would 
provoke much useless litigation, and be attended with great practi- 
cal mischief, if an owner out of possession were suffered to harass 
the actual occupant with an action for every blade of grass cut, or 
bushel of grain grown by him, instead of being compelled to resort 
to the action for mesne profits, after a recovery in ejectment, by 
which compensation for the whole injury may be had at one opera- 
tion." Other authorities are to the same point. 

The Act of 1871 has doubtless changed this rule, so far as it 
relates to the particular forms of property there mentioned. These 
are timber, lumber, coal and other property, severed from the 
realty. It is claimed that growing crops come within the designa- 
tion, " other property," and therefore that the act includes them 
also. But a very slight consideration of the act shows not only 
that they are not expressly mentioned, but that they are not 
necessarily implied under this general description. There are 
many other forms of property besides timber, lumber and coal, 
which constitute part of the realty. Thus slate, marble, iron ore, 
zinc ore and all other forms of minerals and ores in place, building 
stone and fixtures, and machinery of every description, which 
have been permanently affixed to the realty. To all of these the 
expression " other property" in the act may well be applied. 
They are of the same generic character with the other kinds of 
property expressly mentioned. That is, they are a part of the 
realty itself, and when converted into personalty, it is by an act of 
severance, such as works a conversion of timber, lumber and coal. 
Now growing crops are only ephemeral. They are produced not 
by nature as a part of the land, but by the labor of man, com- 
bined with the operations of nature, and are never intended to 
become permanently affixed to the freehold, but to be removed 
from it at maturity. The very purpose of their cultivation is to 
make them personalty. Hence, the spirit and meaning of the act 
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in no sense requires that they should be considered in the same 
category with such constituent elements of the earth as timber, 
lumber and coal. In Allen's Appeal, 32 P. F. Smith 302, the 
words of an act giving a preference for wages to persons employed 
" in any works, mines, manufactory or other business," &c, were 
construed to apply only to any other business, ejusdem generis. 
The same rule of construction applied here would exclude growing 
crops as not being of the same kind or class with those expressly 
named in the act. We consider that the purpose of the act was to 
remedy a different kind of evil which existed prior to its passage. 
Formerly, when one in possession cut down standing timber, or 
severed or removed coal, slate, ores or minerals from the realty, 
the only remedy of the true owner was by the action for mesne 
profits, or by estrepement or other proceeding to stay waste. But 
these were not adequate, as the tenant in possession could make 
way with and convert these articles, and being insolvent, a verdict 
and judgment for damages, or a mere preventive order staying 
future acts, furnished no sufiicient relief, and we apprehend it was 
the purpose of this act to remedy this class of wrongs. These 
considerations are inapplicable, however, to the case of growing 
crops. They are generally the fruits of the labor of the tenant in 
possession, and it would be a most serious innovation upon the 
existing state of the law, as well as a great hardship upon the 
person in possession under claim of title, to subject him to a suc- 
cession of actions for his various crops when harvested, and to the 
necessity of trying complicated and vexatious questions of title to 
land, in the determination of the ownership of his fruits, vegeta- 
bles and crops. 

Such a construction is not required by any reading of the act, 
and is, therefore, not necessary to be made. 

Judgment affirmed. 

It is a well-settled rule of law that if process, by seizure and forcing them 
fixtures, timber trees, &c., constituting from the wrongdoer, using no more 
during their annexation to the soil a violence than is necessary for that pur- 
part of the realty, are tortiously severed pose : State v. Elliot, 1 1 N. H. 540 ; or 
therefrom and removed by a wrong- may be recovered by the owner in an 
doer, or by a tenant without the consent action of replevin : Snyder v. Vaux, 
of the owner of the fee, they become, 2 Kawle 423; Harlan v. Harlan, 15 
at the option of the owner of the soil, Penn. St. 507 ; Christian v. Dripps, 28 
personal property, and may either be Id. 278; Cresson v. Stout, 17 Johns, 
retaken by him or his agent without 116; Laflin v. Griffiths, 35 Barb. 58 ; 
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Congregational Soc. of Dubuque v. Flem- 
ing, 11 Iowa 533; Ogden v. Stock, 34 
111. 522 ; Sands v. Pfeiffer, 10 Cal. 258 ; 
Richardson v. York, 14 Me. 16. 

The rule stated above is subject to the 
qualification, stated in the principal case, 
that the title to real property cannot be 
tried in a transitory action . "The plain- 
tiff out of possession cannot sue for 
property severed from the freehold, 
where the defendant is in possession of 
the premises from which the property 
was severed, holding adversely in good 
faith under claim and color of title ; in 
other words, the personal action cannot 
be made the means of litigating and de- 
termining the title to the real property 
as between conflicting claimants :" Hal- 
leck v. Mixer, 16 Cal. 574 ; Brown v. 
Caldwell, 10 S. & E. 114 ; Powell v. 
Smith, 2 Watts 126 ; Snyder v. Vaux, 
2 Rawle 423 ; Heaton v. Findlay, 12 
Penn. St. 307 ; Anderson v. Hapler, 34 
111. 436. 

The qualification above stated has 
been illustrated by a variety of cases, a 
few of which may profitably be referred 
to more particularly. In Page v. Fow- 
ler, 28 Cal. 605 ; s. C. 37 Id. 100, it 
was held that replevin for hay cut on 
public lands could not be maintained by 
a prior possessor against one in adverse 
possession claiming a pre-emption right 
when he cut the hay ; to the same effect 
see Page v. Fowler, 39 Cal. 412 ; Stock- 
well v. Phelps, 34 N. Y. 363. The rule 
has been carried so far that where the 
plaintiff had recovered in ejectment land 
with a mill situated thereon, and, after 
jndgment and before a writ of habere 
facias possessionem had been issued, the 
defendant while yet in actual possession 
severed and removed from the mill the 
bolting-cloth, meal-chest, mill-spindle, 
&c. , for the recovery of which the plain- 
tiff brought replevin, it was held that 
the recovery in ejectment was not equiva- 
lent to actual possession, and that re- 
plevin did not lie : Powell v. Smith, 2 
Watts 126 ; referring to which decision, 



Rogers, J., in Harlan v. Harlan, supra, 
said : " It is true there was a recovery 
in ejectment, but no habere facias had 
been issued, and, consequently, the pos- 
session of the defendant continued as 
before to be adverse. The remedy, 
therefore, was not replevin, but an ac- 
tion for mesne profits, or by writ of 
estrepement." 

A mere intruder or trespasser, how- 
ever, is in no position to raise the ques- 
tion of title with the owner so as to 
defeat the action : Halleck v. Mixer, 
supra; Harlan v. Harlan, 15 Penn. 
St. 507 ; Kimball v. Lohmas, 31 Cal. 
154. There must be something more 
than a mere assertion of title, in order 
to warrant a judgment for the defendant, 
and the court in such cases will look into 
the case to see if there is in reality a 
claim of title to try. " It is not the 
actual possession, but it is the actual 
adverse possession of a person who 
claims title to it that is the criterion." 
* * * " The mere assertion of a title 
would be nothing. The court looks to the 
substance, and where it appears that in 
truth it is a trial of title, then it is 
properly ruled that replevin is not the 
proper action, but that it must be tried 
in another form. Beyond the cases do 
not go, nor does public policy require 
they should." Rogers, J., in Harlan 
v. Harlan, supra; Page v. Fowler, 39 
Cal. 412, 418. See, also, the remarks 
of Sanderson, J., in Kimball v. Lohmas, 
supra. 

Prom the cases cited, it clearly ap- 
pears that upon authority the decision 
of the court upon the first point in the 
case is correct. The reasoning of the 
court upon the second point in the case, 
as to the effect of the Act of May 15th 
1871, upon the right to maintain the 
action, is also so clear and conclusive as 
to render the citation of further au- 
thorities useless ; and upon the whole 
there can be no doubt as to the entire 
correctness of the decision of the case. 
Marshall D. Ewell. 



